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	May 24, 2019

c/o Sharifa Wyndham-Nguyen 

Client Services and Permissions Branch 

Ministry of the Environment, Conservation and Parks 

135 St. Clair Avenue West, 1st Floor 
Toronto, ON M4V 1P5 

SUBMITTED ONLINE through the Environmental Registry

Re: ERO #013-5102 Modernizing Ontario’s environmental assessment program - Environmental Assessment Act
Dear Minister of the Environment, Conservation and Parks,

On behalf of the Osgoode Hall Law School’s Environmental Justice and Sustainability Clinic, we are writing to provide comments on the changes proposed by the Ministry of the Environment, Parks, and Conversation (MEPC) to the Environmental Assessment Act (“EAA”), posted to the Environmental Registry on April 25, 2019 (“the Proposal”).
 Those changes are now included in Schedule 6 of Bill 108 introduced for First Reading on May 2, 2019, despite the fact that the comment period runs to today.

In our view, the proposed amendments to the EAA present risks to the environment in in Ontario, for two main reasons.

1. Exempting certain new low-risk activities from Class Environmental Assessments may undermine the purpose of the EAA; and
2. The changes in “bump-up” order requirements, to make it more difficult for members of the public to request a fulsome review of a contested project, may serve to further preclude the public from participating in environmental stewardship in Ontario.

ANALYSIS

The purpose of the EAA is to advance  “the betterment of the people… of Ontario by providing for the protection, conservation and wise management… of the environment.”
 This is done through environmental assessment, which is “a planning and decision-making process that evaluates the potential 
‘environmental impacts’ of a proposed project or plan” and to determine whether particular projects should proceed.
 Under the Ontario legislation, environmental assessment applies primarily to public sector projects. The goal is to find out what the environmental impacts of a proposed project are before they occur, and to plan for prevention or mitigation where appropriate, or to determine a project should not proceed where the harms outweigh the benefits. 

Ontario’s EAA is the oldest environmental assessment legislation in the country and has been criticized by the Environmental Commissioner of Ontario and the Auditor General for its weaknesses.
 Unfortunately, the changes now proposed by the Minister will exacerbate rather than remedy these weaknesses.

1. Exempting Certain New Low-Risk Activities May Undermine the Purpose of the EAA
The first of the three proposed changes to the EAA is to “modernize” the assessment program by focusing on higher-risk projects. This means that activities classified as very low-risk through a consultation with the Ministry, the public, Indigenous communities and stakeholders will be exempted from having to do environmental assessments. 
 Exempted activities will still be subject to other environmental and planning permits and approvals. The proposal provides a list of schedules from the different ministries, outlining which activities will be exempted, including, but not limited to, the following:
 

1. Under the Municipal Class Environmental Assessment, affected activities could range from gravel replacement on existing roads, to establishing a roadside park or picnic area.
 

2. Category A under the Class Environmental Assessment for Provincial Parks and Conservation would be exempted, which includes land dispositions, and modification or elimination of an entire provincial park or conservation reserve.
 Existing Ministerial discretion to assign a project to a higher category of assessment would be eliminated if such projects are exempted.

3. Exemptions under category A of the Class Environmental Assessment for Resource Stewardship and Facility Development Projects include creating fuelwood access roads, as well as enhancing fish habitat in fisheries.
 

4. Group A exemptions under the GO Transit Class Environmental Assessment would include improvements to or expansion of existing rail stations or bus terminals.
 

In our view, while some of the exempted activities may not pose obvious threats to the environment, it cannot be assumed that this will always be the case for ‘low-risk activities.’ Blanket exemptions for large categories of activities will undermine the prospective and precautionary approach to protecting the public interest at the heart of environmental assessment.  As noted by the Canadian Environmental Law Association (CELA), many of the routine “low-impact” activities identified in the Discussion Paper are already pre-approved and are not subject to EA requirements.
 However, the effectiveness of the existing regulatory structure depends on the flexibility to elevate assessment requirements where the risks associated with a specific context and location merit further attention. As CELA notes in their submissions, the same activity may have fundamentally different implications for a major urbanized environment and a rural setting where significant environmental values may be affected.
 In our view, the range of proposed exemptions also poses significant risks. For example, the potential environmental effects of eliminating a provincial park, which may be a stronghold for a vulnerable species or contain significant ecological values, are likely to be significant. 

Finally, the Discussion Paper argues that low-risk activities should be exempted because only 2 out of 172 successful requests to bump-up such activities were granted.
 This is a complete misunderstanding of the problem with the existing Part II order process. As discussed below, Part II request decisions are highly discretionary and opaque. The low success rate of Part II applications demonstrates the need for greater clarity and transparency about the criteria for decisions. The public clearly believes the environmental assessment process is important: the numbers in fact demonstrate Ontarians want environmental assessment to be applied widely and rigorously to prevent harmful environmental impacts and protect the public interest. As discussed in the following section, the remedy for the problems with Part II order requests is not limiting opportunities for public participation. Rather, and as recommended by the EA Advisory Panel, the Auditor General, and as noted in CELA’s submissions, contentious Part II requests should be reviewable in accordance with clear criteria by an objective body such as Ontario’s expert environmental decision maker, the Environmental Review Tribunal, who can provide transparent reasons.
 

2. The Changes in Bump-Up Requirements May Serve to Further Preclude Public Participation
The Ministry is proposing is to clarify, and limit, Part II “bump up” requests for higher level assessments in three ways:
 1) Defining which matters bump-ups can be requested for, including matters related to Aboriginal or Treaty rights; 2) Authorizing a regulation to set time limits on Part II order requests and the Minister’s to decision on requests; and 3) limiting Part II requests to Ontario residents. 

The Ministry took an average of 266 days to make a decision on Part II requests between 2012 to 2017. It attributes the delay to the fact that anyone can make a request, and states that many are not related to significant impacts on the environment, and yet under the EAA, all requests must be considered before the project can begin. Out of the 172 requests made, only one was granted, with 65 denied with conditions.
 As noted above, the Ministry is proposing to limit requests based on the lack of successful order requests. While we agree that such delays are unacceptable, we disagree about the proposed changes to the Part II order process.
Bill 108 further limits the application of Part II orders through amendments to section 16 of the EAA. The proposed section 16(4.1) limits the grounds on which the Minister can issue an order to situations in which the “Minister is of the opinion that the order may prevent, mitigate or remedy adverse impacts on” Aboriginal and treaty rights under section 35 of the Constitution Act, 1982 or “a prescribed matter of provincial importance”.
 Matters of provincial importance are not defined in either the EAA or Bill 108. 
In reviewing Part II order requests, the Auditor General found that lengthy Ministry reviews do cause unnecessary delays, rising to 274 days between 2016 and 2018.
 While project owners and industry would clearly benefit from a more expedited process, the effects of the proposed changes on environmental values and the public interest are unclear.
 In our view, the problem with the current Part II process is that the Minister rather than an objective body makes the decisions.
 The result is that important decisions about substantial environmental impacts and the public interest are subject to an overly politicized process characterized by a total lack of transparency. There are no clear criteria guiding these decisions, and the reasons given by the Minister for the refusals have been very vague.
 This undermines both the environmental planning purposes of the EAA and public trust in the process.

Further, imposing a deadline for bump-up requests might neglect important environmental concerns. For example, given the complexity of environmental systems, some significant environmental effects may not be identifiable until after the deadline has passed. Similarly, limiting the eligibility of who can request these bump-ups to Ontarians may mean that the expertise of environmental agencies outside of Ontario will be unavailable to decision makers regardless of its substantive relevance to the proposal. 

Finally, the new section 16(4.1) is likely to dramatically limit the grounds on which Part II requests could be granted. Rather than remedying the issues with the Part II request process, this will exacerbate them. Indeed, the lack of definition as to matters of provincial importance will reduce transparency and potentially deepen the politicization of these decisions.  We agree that changes to the Part II process are required in order for the EAA to remain relevant and uphold its purpose. However, the proposed changes do nothing to ensure the relevance or effectiveness of the Act, indeed they may do the opposite by exacerbating the lack of transparency and accountability in the Part II request process.

Conclusion
While the EAA does require amendment to remain effective and relevant, the proposed changes move the Province in the opposite direction by reducing transparency and undermining the prospective and precautionary purposes of the Act to advance the “protection, conservation and wise management…of the environment.”
 They exempt projects with potential environmental impacts and remove necessary flexibility to account for contextual factors in particular locations. Additionally, they impose arbitrary limitations on key 
public participation mechanisms on the basis of flawed arguments and a failure to understand the current process.
 The EAA is in dire need of modernization to respond to the climate crisis and the catastrophic loss of global diversity through land and water use and resulting habitat loss. In our view, the proposed changes set out in Bill 108 fail to improve the EAA and are likely to exacerbate existing problems and create new ones. We recommend the government reconsider the changes in the Discussion Paper and Bill 108. If major changes are to be made to the environmental assessment regime in Ontario they should be based on evidence, deep consultation with Indigenous communities and extensive opportunities for public participation.
Sincerely,
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Estair Van Wagner

Assistant Professor,

Osgoode Hall Law School
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Dayna Nadine Scott

Associate Professor, 

Osgoode Hall Law School and the Faculty of Environmental Studies


	
	

	
	


� As co-directors of the clinic, we bring a wealth of expertise in environmental law and governance, natural resources law, and planning law to this submission. Dr. Dayna Nadine Scott holds a York Research Chair and is Associate Professor at Osgoode Hall Law and the Faculty of Environmental Studies at York University, academic co-director of the Environmental Justice and Sustainability Clinic, and co-coordinator of the MES/JD program. Dr. Estair Van Wagner is an Assistant Professor at Osgoode Hall Law School and academic codirector of the Environmental Justice and Sustainability Clinic. She researches and teaches on natural resource law and Indigenous environmental jurisdiction in both Canada and New Zealand. Osgoode Hall Law School JD student Madhavi Gupta provided research support to this submission.
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