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January 10, 2025

Attn: Ministry of the Environment, Conservation and Parks
40 Clair St. W
Floor 10
Toronto, Ontario

Re: Prohibiting the submission of a record of site condition in specified circumstances
Environmental Registry of Ontario Posting: 019-9310

The City of Kitchener is a committed partner to getting housing built faster in support of our
shared goals and is a municipal leader in reducing red tape to streamline development
approvals.

Kitchener continues to meet all legislated approval timelines and remains dedicated to
accelerating the development of housing. With this commitment in mind, Kitchener provides the
following feedback and corresponding questions of clarification on the proposed amendments to
Ontario Regulation 153/04: Records of Site Condition.

1. Prohibiting the filing of RSCs in specified circumstances

The following is a list of key considerations related to the ministry’s proposal to prohibit a record
of site condition (RSC) submission for a property solely based on a phase one Environmental Site
Assessment with no potentially contaminating activities (PCAs) or area of potential environmental
concern (APECs) wherein the land use change is not deemed sensitive by the EPA or O. Reg.
153/04.

Recourse

As outlined in the posting, if a municipality seeks to require an RSC to be filed as a condition of a
site plan approval under the Planning Act, such a filing would be prohibited for a phase one ESA.
Prohibiting this requirement will eliminate the discretion of municipal staff (primarily
environmental engineers or geoscientists) in site plan approval processes.

The proposed amendment specifies that if an ESA completed by a qualified person (QP) finds no
known contamination on the property, the municipality is prohibited to request an RSC. However,
assessments by QPs can be subjective; their findings are not always definitive. One QP might
determine there is no contamination risk, while another might have a different opinion.

Can the Province clarify what recourse is available to municipalities if there is a scenario in
which a QP from a municipality disagrees with ESA findings of another QP that conclude no
identification of potentially contaminating activities or areas of potential environmental
concern?

Liability
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The prohibition of an RSC filing would be subject to an exception where the property

owner wants to file an RSC at their own discretion, but this exception to the prohibition is not
available if the filing is a requirement of another person (such as a purchaser or a municipality).
Through this exemption, property owners and financial institutions are rewarded the opportunity
to file RSC filings based on their own discretion, providing them with limited liability protection. In
contrast, the prohibition of municipalities to require an RSC eliminates their limited liability.

Will the ministry consider providing liability protections to municipalities for Phase | ESAs
that do not require RSC filings?

The proposed amendment stipulates that property owners can file RSCs at their own discretion.
Consequently, there may be instances where a developer requests site plan approval for land that
the municipality may acquire in the future, such as for parkland or affordable housing projects. In
these scenarios, municipalities do not have the same discretion as potential future owners. They
may want an RSC to be filed to ensure future liability protection but are prohibited from doing so
based on the stipulations of this amendment.

Can a municipality require an RSC filing for a portion of a property that could potentially be
assumed by the municipality in the future?

Regulatory Burden

Kitchener is dedicated to reducing development approval backlogs to expedite housing
construction. In 2022, the city undertook eight initiatives to streamline the approval process,
ultimately saving staff an estimated 7000 hours per year cumulatively across the organization. In
this spirit, Kitchener only requires RCAs when absolutely necessary.

If a Phase | ESA concludes that there is no need for a Phase || ESA, an RSC is not burdensome to
file and thereby not necessarily the most critical path to streamlining the development approval
process.

Instead, staff recommend that the ministry collaborate with municipalities to introduce flexibility
in their contaminated site development policies or to develop guidelines for site plan approval
processes that specify when an RSC filing is necessary, rather than prohibiting it outright without
any recourse for municipalities

2. Expanded exemption from RSC filing requirements for changes to existing commercial or
community use buildings

Six-Storey Height Limit
Staff support the proposed change to remove the six-storey height limit.

Physical Additions
Staff support the proposed change to allow additions to the exterior of the building on floors
above the ground floor. The ministry specifies that such additions are only permitted for the
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purpose of meeting safety and accessibility standards. However, staff encourages the ministry to
consider greater flexibility in permitting the expansion of the building exterior for less risky
commercial types, such as bakeries, restaurants, boutique shops, and convenience stores on the
ground floor. This would allow the second floor and above to be used for residential purposes
without requiring a mandatory RSC filing in infill areas (e.g., downtown areas where Phase Two
ESA may not be feasible due to lack of space or potential conflicts with buried infrastructure).



