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Appendix 1 - City of Burlington Comments on Proposed Changes to Support Standardizing of Parkland Requirements under the Planning Act (ERO-026-0312) 
	Ref. 
	Legislative Document
	Legislation 
	City of Burlington Comment

	1
	ERO-026-0312
	Proposal Summary:
· The government is seeking public feedback on a Minister’s regulation under the Planning Act to standardize parkland dedication requirements in Ontario in respect of the conveyance of developer-identified parkland, including encumbered lands and privately owned public spaces (POPS) arrangements, to implement Bill 23 provisions. 
	With respect to the ‘Developer identified parkland’ piece, what role and authority do municipalities have with respect to parkland dedication under the new proposal? For example, if a secondary plan identifies a future community park from neighbouring development applications, can a Developer choose not to participate in the parkland dedication? What role or authority do municipalities parkland criteria play?  

	2
	ERO-026-0312
	Proposal Summary:
· The government is seeking public feedback on a Minister’s regulation under the Planning Act to standardize parkland dedication requirements in Ontario in respect of the conveyance of developer-identified parkland, including encumbered lands and privately owned public spaces (POPS) arrangements, to implement Bill 23 provisions.
	If the encumbrances do not support park development, does the municipality have the ability to reject the proposal? What criteria can the municipality rely on to refuse parks on encumbered lands? 

	3
	ERO-026-0312
	Proposal Summary:
· The government is seeking public feedback on a Minister’s regulation under the Planning Act to standardize parkland dedication requirements in Ontario in respect of the conveyance of developer-identified parkland, including encumbered lands and privately owned public spaces (POPS) arrangements, to implement Bill 23 provisions.
	What is the definition and criteria of ‘encumbered lands’? Is there a sliding scale of encumbrances and land valuation? Is a parcel with one utility/encumbrance worth of the same valuation of that which has multiple utilities/encumbrances? Is encumbrance based on the number of utilities or the size of utility, or perhaps its impact? 

	4
	ERO-026-0312
	Proposal Details: 
· Developer-identified lands, including land with encumbrances and POPS arrangements, to count towards municipal parkland dedication requirements
	What about instances with encumbered POPS arrangements? Are there separate criteria for POPS and encumbered POPS? 

	5
	ERO-026-0312
	Proposal Details: 
· Developer-identified lands, including land with encumbrances and POPS arrangements, to count towards municipal parkland dedication requirements
	With respect to the valuation of encumbered lands, the municipality has an established land calculation methodology for Parkland Dedication (PD) where Cash-in-Lieu is not selected. If a Developer conveys encumbered lands to the municipality, would those lands be treated as fee simple lands for the purposes of the PD conveyance calculation?

Further clarification is required on whether a discount would apply. For example, if one acre of free and clear land is required, would two acres of encumbered land be required to satisfy the same obligation (i.e. a 50% discount)? Clear direction is needed on how PD conveyance calculations will apply to encumbered lands. 

	6
	ERO-026-0312
	Proposal Details: 
· The landowner to be able to appeal to the Ontario Land Tribunal (OLT) in cases where the municipality rejects developer-identified land, with the OLT required to order the land to be conveyed to the municipality if it meets prescribed criteria.
	What is the ‘prescribed criteria’? Will municipalities know these criteria upfront or will it be a case-by-case situation? How does the prescribed criteria align with local governments legislation such as by-laws, official plan policies and other criteria?  

	7
	ERO-026-0312
	Proposal Details: 
1. Ineligible Land – land with any of the following conditions cannot be conveyed to municipalities for park and recreation purposes: 
· Contaminated lands – lands that have in or on them any contaminants from industrial or other uses that pose a public health risk
	Will the Developer be required to submit a Record of Site Condition and ESA to confirm the lands are ‘clean’ if there is doubt by the municipality? 

	8
	ERO-026-0312
	Proposal Details: 
1. Ineligible Land – land with any of the following conditions cannot be conveyed to municipalities for park and recreation purposes: 
· Lands within and adjacent to natural heritage features and areas are eligible on the condition that a park would not interfere with or compromise the natural heritage features and areas. 
	What criteria or boundary is to be used in defining ‘adjacent to’? Is this intended to mean directly adjacent to in that it shares a property line? 

Who determines what is deemed to interfere with or compromise the natural heritage feature and area? What criteria is being used to determine this? 

	9
	ERO-026-0312
	Proposal Details: 
1. Ineligible Land – land with any of the following conditions cannot be conveyed to municipalities for park and recreation purposes: 
· Lands within and adjacent to natural heritage features and areas are eligible on the condition that a park would not interfere with or compromise the natural heritage features and areas.
	Any and all creek blocks should not be counted as parkland dedication lands and should be clearly identified as ineligible lands.

	10
	ERO-026-0312
	Proposal Details:
2. Land Accessibility/Comfort for Use – parkland must be accessible, visible and comfortable to facilitate public use of it and, in particular, must be:  
· Accessible by all users directly from the public realm and readily visible from the public realm. 
	What is the definition of public realm being used to test visibility and accessibility? 

	11
	ERO-026-0312
	Proposal Details: 
3. Land Accessibility/Comfort for Use – parkland must be accessible, visible and comfortable to facilitate public use of it and, in particular, must be:  
· Land must be of a size and shape that is capable of serving park or public recreation purposes.
	What is the test for determining capability to serve park or public recreation purposes? For example, smaller parcels may be suited for passive parks, but if the municipality requires larger parcels for active recreation purposes, does the developer’s smaller fragment qualify? 

	12
	ERO-026-0312
	Supporting Implementation Matters: 
1. Documents to Support Identification of Land
· Documentation of specified lands and boundaries, through a Plan of Survey and Topographic Plan. 
· Attestation from the owner of the land or an authorized representative, to confirm that the land and/or POPS arrangement is not considered to be ineligible land. 
	At which point in the development application process are these materials provided to the municipality? Will the attestation be templated for standardization or on a case-by-case basis from each site or Developer? 

	13
	ERO-026-0312
	Supporting Implementation Matters: 
2. Notice to Owners
· The municipality shall provide notice to the owner of the land within 20 days of the municipality making its decision to refuse, by personal service, fax, mail or email.
	Provide clarity and certainty if the 20 days is 20 business days or 20 calendar days. 

	14
	ERO-026-0312
	Supporting Implementation Matters: 
2. Notice to Owners
· Notice shall contain the following information: 
· A description of the lands to which the refusal applies
	What criteria or standardization is expected in the description; civic address, PIN, lot-block-plan? 

	15
	ERO-026-0312
	Impact on the Environment
· Further, the Ministry will monitor implementation of these changes to ensure residents continue to have access to high quality local parks.
	What does the monitoring plan look like and what are the details? How often will updates and/or reports be published? 

	16
	ERO-026-0312
	Analysis of Regulatory Impact
· The proposed changes are expected to result in additional costs related to municipal staff learning about the changes. 
	What magnitude of cost is anticipated? Will municipalities be empowered to recoup these additional costs through fees, provincial subsidy or other financial mechanisms? 

Will there be training from the Province for municipal staff on the changes?

	17
	ERO-026-0312
	Analysis of Regulatory Impact
· There could be additional costs to municipalities related to legal costs associated with entering into agreements with landowners in respect of encumbered lands and POPS arrangements as part of municipal parkland dedication requirements. 
	What magnitude of cost is anticipated? Will municipalities be empowered to recoup these additional costs through fees, provincial subsidy or other financial mechanisms?

	18
	ERO-026-0312
	Analysis of Regulatory Impact
· There could be additional costs to municipalities related to legal costs associated with entering into agreements with landowners in respect of encumbered lands and POPS arrangements as part of municipal parkland dedication requirements. 
	Encumbered lands and POPS will have a financial and operational impact on the municipality during negotiations, agreement drafting and ongoing management to ensure compliance. The municipality’s insurance and litigation exposure may also increase. From a realty and risk management perspective, easement or fee simple acquisition is preferred over agreement-based approaches. 

	19
	ERO-026-0312
	Analysis of Regulatory Impact
· There could be additional costs to municipalities related to legal costs associated with entering into agreements with landowners in respect of encumbered lands and POPS arrangements as part of municipal parkland dedication requirements.
	Allowing parks on encumbered lands will also impact the municipalities operating budget from a maintenance standpoint. Encumbrances may require repair and ongoing maintenance which could disrupt park functionality or temporarily take parks out of service. This may require additional municipal resources to address infrastructure concerns and coordinate with the underlying property owner. Fee simple parkland should be prioritized wherever possible. 

	20
	ERO-026-0312
	Analysis of Regulatory Impact
· Overall, these proposed regulatory changes, along with the proposed legislative changes, could increase direct compliance cost and administrative time across municipalities that impose parkland dedication requirements under section 42 of the Planning Act on a development or redevelopment. 
	What about other applicable sections of the Planning Act such as Section 51.1 or 53.

	21
	General Comment
	
	For encumbered lands, there should be a percentage of what should be accepted as parkland based on set criteria. Highly encumbered lands should be valued less in comparison to lesser or non-encumbered lands. This may give developers incentive to provide more suitable land if they are getting more credit towards parkland.

	22
	General Comment
	
	Municipalities are striving to build “complete communities” and if by way of these changes the development process is amended to encourage POPS (hard tree-less urban plazas) as substitutes for parkland, the quality of life for resident along with the overall health and sustainability of cities will be compromised.

	23
	General Comment
	
	Due to the increased cost of constructing and maintain parks on encumbered parcels, municipalities maybe no longer able to afford purchase of new parkland and struggle to keep up with renewal of existing investments in park infrastructure.

	24
	General Comment
	
	With POPS and encumbered lands, comprehensive legal agreements and schedules are needed referencing expectation around access, temporary closures, capital responsibility and ownership. 

	25
	General Comment
	
	Alternative solutions to POPS and encumbered lands include offsite dedication, land exchange or municipal land purchase lands park use.

	26
	General Comment
	
	With developer-identified lands, what mechanism would a municipality have to collaborate and deliver unified parcels; for example, in the past municipalities have had two different landowners each propose a new public park beside each other to create one larger unified city park.

	27
	General Comment
	
	Cash in lieu of parkland should be prioritized over POPS where:
· there is no viable option for meaningful parkland dedication on the property
· there is adequate parkland supply in the area

	28
	General Comment
	
	Stormwater ponds and stormwater infrastructure should be explicitly added to the list of ineligible lands. 
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